... 

^^sa       1 

^^^^ 

r^^^B 

^^^■^^ 

O^Vif 

~^^^Ha 

^OOHV  — 

CJ?                z 

en- 


Stickney,  Alpheus  Beede 

The  defects  of  the 
interstate  commerce  law 


in  2007  with  funding  from 
IVIicrosoft  Corporation 


arcliive.org/details/defectsofinterstOOsticuoft 


HE  DEFECTS  OF  THE  INTERSTATE 
COMMERCE  LAW. 


AN  ADDRESS 


BY 


A.  B.  STICKNE 


PRESIDENT  OF  THE 


CHICAGO  GREAT  WESTERN  RAILWAY  COMPANY 


AT  A  MEETING  OF 


THE  WASHINGTON  ECONOMIC  SOCIETY, 


IN  WASHINGTON.  D    C. 


FEBRUARY   3,    1905. 


He 


.yA 


/A> 


FEB  1 4 1ESS     ;^ 
ry  OF  ts5>^'^ 


i04910P 


THE  DEFECTS  OF  THE  INTERSTATE  COMMERCE 

LAW. 

Prior  to  the  enactment  of  the  Interstate  Commerce  Law 
the  Government  exercised  no  supervision  over  interstate  rail- 
way rates.  The  senate  committee,  which  prepared  and  re- 
ported the  bill,  said  "that  this  unrestricted  policy  had  pro- 
duced the  lowest  average  rates  known  in  the  world,  but  that 
such  rates  had  been  attained  at  the  cost  of  the  most  unwar- 
ranted discriminations  in  the  collection  of  tolls,  the  effect  of 
which  had  been  to  build  up  the  strong  at  the  expense  of  the 
weak,  to  g^ve  the  large  dealer  an  advantage  over  the  small 
trader,  and  to  throw  the  commerce  of  the  country  more  and 
more  into  the  hands  of  the  few." 

In  explaining  the  bill  when  introduced  to  the  senate,  the 
chairman  of  the  committee  said: 

"The  provisions  of  the  bill  are  based  upon  the  theory  that 
the  paramount  evil  chargeable  against  the  operation  of  the 
transportation  system  of  the  United  States,  as  now  conducted, 
is  unjust  discrimination  between  persons,  places,  commodi- 
ties, or  particular  description  of  traffic.  The  underlying  pur- 
pose and  aim  of  the  measure  is  the  prevention  of  these  dis- 
criminations." 

It  is,  therefore,  evident  that  the  prime  purpose  of  the  law 
was  not  to  deplete  the  revenues  of  the  companies  by  reducing 
the  average  rates,  but  to  make  the  schedule  of  freight  rates 
/  more  equitable  by  reducing  some  rates  which  were  too  high, 
and  increasing  others  which  were  too  low,  and  by  abolishing 
free  passenger  fares,  and  thereby  preventing  all  kinds  of  un- 
just discriminations. 

As  all  the  purposes  of  the  law  relate  to  the  schedule  pi 

rates,  and  as  none  of  the  purposes  can  be  accomplished  with- 
out a  schedule,  it  seems  evident  that  the  most  serious  defect 
in  the  law  is  its  failure  to  authorize  the  commission  to  make 
a  schedule  of  interstate  rates. 


A  schedule  of  definite  rates  which  the  law  should  declare 
reasonable  and  just  would  be  enforceable,  because  of  cer- 
tainty; while  the  words  of  the  present  law,  that  "all  rates 
shall  be  reasonable  and  just,  and  that  every  unjust  and  un- 
reasonable charge  is  prohibited  and  declared  to  be  unlaw- 
ful," are  rhetorically  grand  words,  but  as  enforceable  legis- 
lation the  language  may  be  regarded  as  void  for  uncertainty. 


The  interstate  law  was  not  a  hasty  enactment.  A  very 
able  committee  of  the  senate  occupied  more  than  a  year  in 
collecting  facts  and  opinions  of  all  classes  of  the  public  in  all 
sections  of  the  country,  and  the  committee  considered  and 
discussed  at  considerable  length  the  advisability  of  giving 
the  commission  authority  to  make  such  a  schedule  of  rates. 

At  that  time  there  was  an  objection  to  such  authority 
being  vested  in  the  committee,  growing  out  of  court  decisions 
which  have  since  been  modified.  When  the  question  of  the 
right  of  the  legislature  to  fix  railway  rates  first  came  before 
the  courts,  the  Supreme  Court  of  the  United  States  took  the 
extreme  view  that  the  legislature  had  the  authority  to  arbi- 
trarily fix  the  rates  which  were  valid,  even  though  they  were 
so  low  as  to  deprive  the  companies  of  all  net  revenue,  adding 
the  following: 

"We  know  that  this  is  a  power  which  may  be  abused,  but 
that  is  no  argument  against  its  existence.  For  protection 
against  abuses  by  legislatures  the  people  must  resort  to  the 
polls,  not  to  the  courts." 

Under  such  construction  of  the  law  congress  might  well 
hesitate  to  confer  such  an  arbitrary  power,  involving  inter- 
ests of  such  magnitude,  upon  a  commission. 

As  the  decisions  now  stand,  the  same  objection  does  not 
obtain.  In  the  case  of  the  Railway  Company  vs.  Minnesota, 
134  U.  S.  Report,  418,  decided  in  1889,  the  United  States  Su- 
preme Court  held  that: 

"Neither  the  legislature,  nor  such  commission  acting  under 
the  authority  of  the  legislature,  can  establish,  arbitrarily  and 
without  regard  to  justice  and  right,  a  tariff  of  rates  for  such 


transportation,  which  is  so  unreasonable  as  to  practically  de- 
stroy the  value  of  the  property  of  the  persons  engaged  in  the 
carrying  business  on  the  one  hand,  nor  so  exorbitant  as  to  be 
in  utter  disregard  of  the  rights  of  the  public  for  the  use  of  such 
transportation." 

"In  either  of  these  classes  of  cases  there  is  an  ultimate 
remedy  for  the  parties  aggrieved,  in  the  courts,  for  the  relief 
against  such  oppressive  legislation,  and  especially  in  the 
courts  of  the  United  States,  where  the  tariff  of  rates  estab- 
lished either  by  the  legislature  or  by  the  commission  is  such 
as  to  deprive  a  party  of  his  property  without  due  process  of 
law." 

''But  until  the  judiciary  has  been  appealed  to,  to  declare 
the  regulations  made,  whether  by  the  legislature  or  by  the 
commission,  voidable  for  the  reasons  mentioned,  the  tariff  of 
rates  so  fixed  is  the  law  of  the  land,  and  must  be  submitted 
to  both  by  the  carrier  and  the  parties  with  whom  he  deals." 

Following  this  concise  statement  of  the  law,  the  learned 
judge  set  forth  the  method  of  enforcement.     He  said: 

"That  the  proper,  if  not  the  only,  mode  of  judicial  relief 
against  the  tariff  of  rates  established  by  the  legislature  or  by 
its  commission,  is  by  a  bill  in  chancery  asserting  its  unrea- 
sonable character  and  its  conflict  with  the  constitution  of  the 
United  States,  and  asking  a  decree  of  court  forbidding  the 
corporation  from  exacting  such  fare  as  excessive,  or  establish- 
ing its  right  to  collect  the  rates  as  being  within  the  limits  of 
a  just  compensation  for  the  services  rendered." 

"That,  until  this  is  done,  it  is  not  competent  for  each  indi- 
vidual having  dealings  with  the  carrying  corporation,  or  for 
the  corporation  with  regard  to  each  individual  who  demands 
its  services,  to  raise  a  contest  in  the  courts  over  the  questions 
which  ought  to  be  settled  in  this  general  and  conclusive 
method." 


The  committee,  in  concluding  not  to  authorize  the  com- 
mission to  make  a  schedule  of  rates,  did  not,  however,  seem  to 
be  influenced  so  much  by  the  construction  which  the  court 
had  put  upon  the  law  as  by  an  overpowering  sense  of  "infinite 
labor  and  investigation"  which  it  would  impose  upon  a  com- 
mission wanting  in  "exact  knowledge"  of  the  supposed  mys- 
teries of  rate-making  to  make  a  schedule  of  rates  for  all  the 
railways  of  the  country.  These  are  the  principal  objections 
which  are  raised  at  this  time  against  conferring  such  author- 
ity upon  the  commission. 
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In  considering  this  matter,  it  should  be  understood  that 
the  commission  would  not  make  a  separate  schedule  for  each 
railway.  The  practice  of  each  company  making  its  own 
schedule  is  the  chief  cause  of  the  present  confusion  in  inter- 
state rates,  because  there  are  as  many  opinions  upon  the  de- 
tails of  a  schedule  as  there  are  men  engaged  in  making  sched- 
ules. 

Now,  the  commission,  having  authority  to  make  all  the 
rates,  would  have  no  such  difficulties.  The  commission  would 
not  make  rates  for  each  railway,  but  only  one  schedule  for  all 
the  railways. 

The  difference  in  the  cost  of  carriage  between  long  lines 
and  short  lines,  between  roads  of  high  grades  and  roads  of 
low  grades,  which  is  made  so  much  of  in  opposition  to  such 
a  schedule  of  rates,  does  not  enter  into  the  schedule  question, 
whether  made  by  individual  railways,  by  association  of  rail- 
ways, or  by  a  commission. 

There  is  no  sentiment  in  business.  The  only  condition 
upon  which  a  long  line  or  a  line  of  high  grades  can  get  com- 
petitive traffic  to  haul  is  that  it  will  haul  it  at  as  low  a  rate  as 
the  short  line  or  the  line  of  lower  grades.  The  disadvantages 
pertaining  to  the  long  lines  and  to  lines  of  high  grades  must 
be  borne  by  the  proprietors  of  such  lines,  and  it  is  beyond 
the  power  of  legislation,  and  beyond  the  power  of  the  sched- 
ules of  rates,  whether  made  by  commissioners  or  by  expert 
traffic  officials,  to  prevent  it. 

The  evident  advantage  of  only  one  schedule,  to  be  con- 
sulted by  shippers  and  traffic  officials,  in  order  to  ascertain 
any  desired  rate,  instead  of  having  to  consult  the  thousands 
of  separate  schedules  which  now  exist,  would  be  one  of  the 
greatest  benefits  which  it  is  possible  for  any  legislation  to 
confer  either  upon  the  companies  or  the  public. 


As  to  the  matter  of  investigations,  I  do  not  hesitate  to  say 
that  the  committee  was  wrong  in  concluding  that  it  would 
require  "infinite  investigation"  before  the  commission  would 
be  able  to  produce  such  a  schedule  of  rates.  All  the  factors — 
the  tonnage  available  for  transportation  in  the  different  sec- 
tions  and   along  different  zones   of  transportation,   and   the 


rates  which  must  be  applied  to  such  tonnage,  has  already 
been  ascertained  by  the  experience  of  years,  and  is  fairly 
represented  as  a  whole  by  the  present  schedules  of  the 
companies.  The  practical  duties  of  the  commission  in  this 
regard  would  be  to  line  up  the  existing  rates  to  the  best  of  its 
ability,  reducing  those  that  seemed  too  high,  and  making 
compensation  for  such  reductions  by  increasing  those  which 
seemed  too  low.  In  these  duties  tl\ey  would  be  assisted  by 
the  arguments  of  the  traffic  officials  of  the  companies,  and  by 
the  arguments  of  the  shippers,  and  the  commission  would  be 
the  arbitrators. 

It  is  not  to  be  supposed  that  in  this  way,  or  in  any  other 
way,  a  schedule  would  be  produced  which  would  be  entirely 
satisfactory  to  everybody.  Infinite  Wisdom  sitting  as  arbi- 
trator could  not  accomplish  such  a  task.  But  as  infinite 
wisdom  has  not  been  vouchsafed  to  humans,  the  principle  of 
human  arbitration  has  been  regarded  as  a  fair  way  to  settle 
conflicting  business  interests.  The  companies  have  over  and 
over  again  attempted  to  introduce  arbitration  in  the  settle- 
ment of  their  disputes  as  to  rates.  The  commission  repre- 
senting the  sovereignty,  with  power  to  enforce  its  decisions, 
would  be  the  most  disinterested,  and  at  the  same  time  satis- 
factory, arbitrator  which  is  possible. 


Now,  as  I  have  said  before,  it  is  not  to  be  expected  that 
such  a  commission  would  produce  a  perfect  schedule,  but  if 
the  errors  in  the  schedule  were  practically  inconsequential,  it 
would  be  the  duty  of  all  parties  to  submit.  If,  on  the  other 
hand,  the  mistakes  were  so  large  as  to  be  of  sufficient  im- 
portance to  justify  an  appeal  to  the  courts,  the  constitution 
and  laws  of  the  United  States  gives  three  successive  oppor- 
tunities to  have  the  mistakes  reviewed  by  the  courts — first,  by 
the  United  States  District  Court,  then  by  the  United  States 
Circuit  Court  of  Appeals,  and  finally  by  the  United  States 
Supreme  Court. 

In  the  case  before  cited,  the  United  States  Supreme  Court 
says,  that  in  case  the  rates  made  by  such  a  commission  are 
so  unreasonably  low  as  to  practically  destroy  property  on  the 
one  hand,  or  so  exorbitant  as  to  be  in  disregard  of  the  rights 


of  the  public  on  the  other  hand,  there  is  an  ultimate  remedy 
for  the  parties  aggrieved  in  the  courts  for  the  relief  against 
such  oppressive  rates,  by  a  bill  in  chancery  asserting  their 
unreasonable  character  and  their  conflict  with  the  constitu- 
tion of  the  United  States,  and  asking  a  decree  forbidding  such 
rates.  Therefore,  the  rights  of  the  public  and  the  rights  of 
the  companies  in  regard  to  the  rates  which  would  be  made 
by  such  a  commission  are  as  perfectly  safeguarded  as  it  is 
humanly  possible  to  safeguard  such  rights. 


I  also  take  issue  with  the  committee's  conclusions  about  the 
requirements  of  exact  knowledge  in  making  such  a  schedule. 
This  is  also  a  point  which  is  strenuously  urged  against  con- 
ferring the  rate-making  authority  upon  the  commission  at  this 
time.  The  assumption  seems  to  be  that  there  are  only  a  few 
yf  men  who  possess  the  exact  knowledge  required,  and  presuma- 
bly, owing  to  the  relation  of  the  supply  to  the  demand,  such 
exact  knowledge  can  only  be  obtained  by  paying  extraor- 
dinary salaries,  far  in  excess  of  the  salaries  which  congress 
would  be  willing  to  provide. 

When  I  was  a  boy  we  used  to  frame  barns  by  "scribe  rule," 
which  was  no  rule,  but  just  hard  work.  It  consisted  in  plac- 
ing, with  great  labor,  the  huge  oak  timbers,  roughly  and  un- 
evenly hewn,  in  their  relative  positions  on  the  ground  and 
scribing  their  proper  lengths,  and,  by  repeated  fittings,  mak- 
ing each  particular  tenon  fit  a  particular  mortised  hole. 

A  few  years  later  we  learned  to  frame  barns  by  "square 
rule,"  which  consisted  in  reducing,  at  small  expense,  each 
co-ordinate  member  to  the  same  size  at  the  points  of  connec- 
tion with  other  members,  which  enabled  the  length  of  all  the 
members  to  be  determined  by  measurements,  and  all  the  ten- 
ons and  mortised  holes  were  made  of  the  same  size,  which 
reduced  the  labor  of  framing  barns  to  the  minimum. 

Now,  the  amount  of  high-priced  skill  required  in  the 
mysteries  of  rate-making  depends  upon  whether  the  rates  are 
made  by  ''scribe  rule"  or  by  ''square  rule."  If  made  by  "scribe 
rule"  it  requires  high-priced  skill  to  make  the  tenon  fit  the 
holes.     The  intense  competition  which  surrounds  company  or 
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association  rate-making  compels  these  high-priced  traffic 
directors  to  make  schedules  by  scribe  rule. 

But,  as  a  matter  of  fact,  it  is  but  a  small  part  of  the  occu- 
pation of  such  traffic  directors  to  scribe  together  schedules  of 
rates.  Scribing  schedules  is  an  occupation  for  clerks,  not  for 
^  traffic  directors.  I  but  quote  the  language  of  a  high  authority 
when  I  say  that  prior  to  the  injunctions  of  the  courts  against 
paying  rebates  "it  was  understood  among  business  men  that 
schedules  were  made  for  the  small  shippers,  and  those  unso- 
phisticated enough  to  pay  the  established  rates."  All  the 
large  shippers  of  freight  had  their  high-salaried  traffic  direc- 
tors, as  well  as  the  railways,  and  the  rates  which  such  ship- 
pers paid  were  not  determined  by  the  schedules,  but  by  bar- 
gaining between  the  high-salaried  traffic  directors  of  the  ship- 
^  pers  and  the  high-salaried  traffic  directors  of  the  company. 

Since  the  injunctions,  the  exact  knowledge  of  the  traffic 
directors  has  been  exerted  in  the  extremely  difficult  problem 
of  how  to  pay  rebates  without  paying  "rebates."  Nothing 
short  of  exact  knowledge  can  do  it.  Hence,  since  the  injunc- 
tions, the  traffic  directors  have  stopped  paying  rebates  on 
grain  shipments,  but  in  lieu  thereof  have  paid  elevator 
fees,  a  practice  which  the  Interstate  Commission  has  sanc- 
tioned as  admissible  under  the  law,  notwithstanding  it 
is  evidently  a  rebate  paid  to  elevator  owners  which  is  not 
available  to  ordinary  shippers.  The  traffic  directors  have 
made  secret  contracts  with  the  traffic  directors  of  large  ship- 
pers at  rates  below  the  schedule  rates,  and,  having  thus  se- 
cured the  tonnage  in  advance,  they  "publish"  a  schedule  con- 
taining the  contract  rates.  In  the  parlance  of  the  profession 
'^such  schedules  are  called  "midnight  schedules,"  and  have  all 
the  effects  of  secret  rebates. 

No  small  dealer  can  secure  the  advantages  of  a  midnight 
schedule  because  he  does  not  control  a  sufficient  volume  of 
tonnage  to  induce  the  making  of  such  a  schedule.  The  small 
dealer  must  pay  the  regular  schedule  rates,  but  it  is  not  so 
with  the  large  dealer.  The  large  dealer,  say  in  grain,  agrees 
with  the  traffic  director  of  a  railway  that  he  will  buy  in  com- 
petitive territory  a  million  bushels,  guaranteed,  and,  if  pos- 
sible, before  the  game  is  discovered,  four  or  five  million  bush- 
els, provided  that  after  he  has  secured  the  grain  the  railway 


10 

company  will  publish  a  legal  schedule  reducing  the  rate,  say, 
one  cent  per  bushel.  With  the  advantage  of  this  secret  .un- 
derstanding the  large  dealer  forces  the  small  dealers  out  of 
the  market  by  offering  a  fraction  of  a  cent  more  than  grain  is 
worth,  or  induces  some  of  the  small  dealers  to  contract  to 
deliver  the  amount  he  requires. 

Having  thus  secured  the  grain,  the  ''midnight  schedule"  is 
published  and  filed  with  the  Interstate  Commission.  The 
rate  goes  down  one  cent,  and  consequently  the  price  of  grain 
advances  one  cent.  The  result  of  the  transaction  is  that  the 
small  dealers  are  driven  out  of  the  market,  or  that  the  small 
dealers  who  have  made  contracts  are  saddled  with  losses 
which  the  large  dealer  pockets  as  profits,  and  the  railway 
company  secures  a  large  tonnage  of  competitive  traffic. 

It  is  a  slick  way  of  turning  small  dealers'  losses  into  large 
dealers'  profits,  but  as  the  law  now  stands  the  lawyers  agree 
that  it  is  lawful. 

These  legal  midnight  schedules  which  are  of  frequent  oc- 
currence and  result  in  greater  injustice  than  secret  rebates, 
illustrate  a  defect  of  the  law  which  will  exist  as  long  as  the 
law  permits  railway  companies  to  make  the  schedule  of  rates. 
They  can  only  be  prevented  by  conferring  upon  a  government 
commission  the  sole  power  to  make  such  schedules. 


A  government  commission  m  makmg  rates  would  be  un- 
trammeled  by  competition  or  a  desire  to  secure  tonnage  for 
any  particular  line,  and  would  therefore  be  able  to  frame  its 
schedule  by  square  rule,  instead  of  scribe  rule.  That  it  does 
not  require  high-priced  exact  knowledge  to  make  a  schedule 
of  square  rule  rates  is  conclusively  proven  by  the  fact  that 
fourteen  years  ago  the  railway  commission  of  Iowa,  consisting 
of  unskilled  men,  each  drawing  a  salary  of  about  $3,000  per 
annum,  in  a  few  months'  time,  mostly  occupied  in  hearing  the 
protest  of  the  railway  companies,  made  a  square  rule  schedule 
of  rates  in  Iowa,  and  in  the  same  year  the  commissioners  of 
/  Illinois,  like  unskilled  men,  made  a  square  rule  schedule  of 
state  rates  for  Illinois,  both  of  which  schedules  have  been  used 
^during  all  these  years,  practically  without  change. 


11 

Here  is  an  example  of  practically  one  schedule  of  rates 
made  by  state  commissioners,  covering  two  great  states,  hav- 
ing more  junction  and  competitive  points  than  any  other  equal 
area  in  the  world,  which  has  been  satisfactory,  without  change, 
for  more  than  fourteen  consecutive  years.  While,  on  the 
other  hand,  the  interstate  schedules,  made  by  traffic  experts, 
under  the  stress  of  competition  and  a  desire  on  the  part  of 
each  to  get  some  advantage  over  the  other,  which  affected 
the  interstate  traffic  of  the  same  two  states,  have  been 
changed,  during  the  same  time,  by  filing  with  the  Interstate 
Commission  probably  not  less  than  eight  to  ten  thousand 
schedules. 


The  superiority  of  the  commissioners'  schedules  is  not 
alone  in  the  matter  of  stability.  The  schedules  made  by  the 
commissioners  are  in  such  form  that  a  man  of  ordinary  under- 
standing, by  inspection  of  the  schedules,  can  determine  for 
himself  any  rate  he  may  desire ;  on  the  other  hand,  the  inter- 
state schedules  made  by  the  traffic  officials  are  in  such  form 
and  confusion  that  no  ordinary  man  can,  by  inspection,  ascer- 
tain any  rate.  At  a  hearing  before  the  Interstate  Commis- 
sion but  a  few  years  after  the  passage  of  the  law,  the  high- 
est traffic  official  of  a  great  corporation  produced  the  inter- 
state schedules  which  he  said  were  in  force  on  his  railway. 
Being  asked  by  the  commission  if  by  inspection  of  his  sched- 
ules he  could  ascertain  for  himself  any  desired  rate,  he  an- 
swered under  oath  that  he  could  not;  that  he  had  a  schedule 
clerk  who  did  nothing  else,  and  when  he  wanted  a  rate  he 
was  obliged  to  apply  to  his  clerk. 

Based  on  the  experience  of  Iowa  and  Illinois,  it  would 
seem  proven  that  the  making  of  a  schedule  of  rates  is  a  task 
which  a  commission  can  satisfactorily  accomplish. 


But  the  bulwark  of  the  opposition  to  commissioners'  rates 
is  the  varying  conditions  of  trade  which  it  is  claimed  neces- 
sitate constantly  fluctuating  rates. 

"Varying  circumstances  and  conditions"  is  the  last  ditch 
in  the  traffic  director's  argument.     When  defeated  at  every 
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other  point  of  the  argument,  with  uplifted  hand  and  with  an 
air  of  mystery,  he  repeats  in  rapid  succession  the  ominous 
words  "varying  circumstances  and  conditions"  with  most 
wonderful  eflfect  upon  the  minds  of  his  hearers. 

That  circumstances  and  conditions,  in  respect  to  railway 
rates,  have  fluctuated  rapidly  in  the  past,  no  one  can  deny. 
Every  time  a  cut  rate  is  made ;  every  time  a  midnight  sched- 
ule is  published;  and  every  time  rates  are  restored  and  mid- 
night schedules  are  cancelled,  circumstances  and  conditions 
of  trade  change  to  such  an  extent  as  to  materially  affect  all 
the  various  industries  of  the  country.  But  these  are  varying 
^  conditions  and  circumstances  of  the  companies'  own  making, 
which  every  merchant,  manufacturer  and  shipper  is  con- 
stantly protesting  against  as  disadvantageous  to  his  business. 

Commerce  demands  stability.  As  long  as  railway  rates 
go  up  and  down,  no  merchant  or  manufacturer  feels  safe  in 
buying  large  quantities  of  staple  merchandise,  to  the  cost  of 
which  the  rate  of  transportation  contributes  a  large  percent- 
age, through  fear  that  later  his  competitor  will  be  able  to 
ship  at  greatly  reduced  rates,  and  thus  be  able  to  undersell 
him.  No  contractor  dares  venture  to  make  a  contract  in- 
volving large  shipments  until  he  has  contracted  with  the  rail- 
way companies  as  to  his  rates,  and  every  department  of  trade, 
to  a  greater  or  less  extent,  faces  the  same  perils. 

Every  student  of  the  natural  laws  of  prices  knows  that 
the  relation  of  supply  to  demand,  which  must  ultimately 
control  prices,  does  not  work  its  inevitable  results  instantane- 
ously, but  is  only  effective  in  the  long  run.  Hence  it  would 
seem  safe  to  conclude  that  there  are  no  natural  circumstances 
and  conditions  pertaining  to  trade  which  demand  that  sched- 
ule-making should  be  so  elastic  as  to  be  inconsistent  with 
due  consideration  by  a  commission. 


Up  to  this  point,  it  will  be  noticed,  I  have  been  speaking 
of  a  schedule  of  rates,  but  the  legislation  which  is  proposed 
by  the  present  congress,  as  I  tmderstand  it,  does  not  au- 
thorize the  commission  to  make  a  schedule  of  rates,  but 
only  to  hear  complaints,  and,  after  a  hearing,  to  fix  the 
particular    rate    which    has    been    the    subject    of    the    com- 


13 

plaint.  Such  a  law  would  impose  a  much  more  laborious, 
and,  in  many  respects,  a  much  more  difficult,  task  than  the 
making  of  a  complete  schedule,  because  there  is  absolutely  no 
criterion  by  which  to  judge  the  reasonableness  of  any  indi- 
vidual rate,  except  in  connection  with  the  whole  schedule. 
Under  the  law,  as  it  now  exists,  the  commission  finds  an  indi- 
vidual rate  reasonable  or  unreasonable  by  comparing  it  with 
some  other  rate,  without  considering  whether  the  rate  with 
which  they  compare  it  is  reasonable.  Hearings  of  this  kind 
frequently  compel  the  attendance  of  fifteen  or  twenty  attor- 
neys and  high-salaried  traffic  officials  for  several  days,  and,  as 
there  is  nothing  at  the  end  of  it  but  an  opinion,  and  no  money 
involved,  the  companies  are  willing  to  get  through  as  quickly 
as  possible. 

But  with  a  large  amount  of  revenue  at  stake  it  would  be 
different.  At  every  hearing  the  companies  would  insist  upon 
inquiring  as  to  the  reasonableness  of  the  rate  with  which  com- 
parison was  made,  and  so  on,  until  the  relative  reasonableness 
of  every  rate  in  the  schedule  had  been  determined,  and  then 
the  commission  would  be  compelled  to  pass  upon  the  reason- 
ableness of  the  schedule  as  a  whole,  because  it  is  the  aggre- 
gate amount  of  revenue,  which  the  whole  schedule  will  pro- 
duce, which  is  equivalent  to  a  quantum  meruit  for  services 
performed,  which  the  companies  are  entitled  to  receive. 

If  rates  are  to  be  passed  upon  thus  in  detail,  it  is  easy  to 
see  that  an  inquiry  as  to  a  few  rates  would  consume  a  year 
of  the  commission's  time.  And  if  appeals  are  made  to  the 
courts  this  method  of  making  rates  would  entail  a  large  num- 
ber of  court  cases.  But  if,  on  the  other  hand,  all  rates  should 
'  be  established  at  one  time,  in  one  comprehensive  schedule 
embracing  all  the  rates,  objections  on  behalf  of  the  companies 
or  the  people  can  be  adjudicated  in  that  comprehensive  man- 
ner pointed  out  by  the  court  in  the  case  already  cited,  in 
which  Mr.  Justice  Miller  says:  "The  proper,  if  not  the 
only,  mode  of  judicial  relief  against  a  tariff  of  rates  estab- 
lished by  a  legislative  commission  is  by  a  bill  in  chancery, 
asserting  its  unreasonable  character,  and  until  that  is  done 
it  is  not  competent  for  each  individual  having  dealings  with 
the  carrying  corporations,  or  for  the  corporations  with  regard 
to  each  individual  who  demands  its  services,  to  raise  a  contest 
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in  the  courts  over  questions  which  ought  to  be  settled  in  this 
general  and  conclusive  method." 

It  would  seem,  therefore,  unwise  to  restrict  the  authority 
of  the  commission  to  fixing  only  such  individual  rates  as  have 
been  made  the  subject  of  a  complaint. 


A  consideration  of  rate-making  by  the  commission  would 
not  be  complete  without  considering  the  kind  of  rates  which 
the  commission  should  be  authorized  to  make.  Shall  they  be 
actual  rates  or  only  maximum  rates? 

If  maximum  rates,  leaving  the  company  free  to  make 
lower  rates  in  its  discretion,  the  whole  purpose  of  preventing 
discriminations  will  be  defeated,  because  the  same  over-mas- 
terful influences  which  have  produced  rate-cutting  in  the  past 
will  induce  one  company  to  reduce  one  rate,  another  company 
to  reduce  another  rate,  and,  by  this  process,  in  a  short  time 
the  interstate  schedules  would  be  in  as  hopeless  a  state  of 
confusion  as  they  have  been  in  the  past. 

Besides  the  utter  uselessness  of  maximum  rates  in  pre- 
venting discriminations,  the  enactment  of  a  maximum  rate 
law  would  do  violence  to  the  fundamental  principles  of  law, 
upon  which  the  government  must  rest  its  right  to  make  any 
railway  rates.  The  fundamental  principles  of  law,  which  jus- 
tify the  government  in  prescribing  railway  rates,  and  without 
^  which  such  action  by  the  government  cannot  be  justified,  is 
that  railways  are  public  highways,  which  it  is  the  prerogative 
and  duty  of  the  government  to  provide  and  control.  That 
this  prerogative  and  duty  is  an  integral  part  of  the  sover- 
eignty of  the  state,  which  cannot  be  separated  or  divested 
from  the  state.  That  railway  companies  in  building  and  oper- 
ating railways  are  performing  a  function  of  sovereignty  under 
a  license,  or,  using  the  language  of  some  of  the  court  decisions, 
"as  the  agent  of  the  state."  That  the  amount  of  revenue  as  a 
whole,  and  in  detail,  which  they  may  collect  depends  not 
upon  the  common  law  doctrine  of  quantum  meruit, — not  upon 
a  contract  expressed  or  implied  between  the  shippers  and  the 
companies, — but  solely  upon  the  contract  expressed  or  im- 
plied between  the  state  and  the  companies.  That  the  revenues 
collected  by  the  companies  are  not  in  the  nature  of  a  quantum 
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meruit  for  specific  services  performed,  but  are  tolls  or  taxes 
levied  by  the  state,  and  in  the  collection  thereof  the  companies 
act  as  the  agents  of  the  state  under  its  control. 

Now,  if  I  have  correctly  stated  the  fundamental  principles, 
it  necessarily  follows  that  the  making  of  a  schedule  of  rail- 
way rates  is  the  levying  of  taxes  by  the  sovereignty,  just  the 
same  as  the  making  of  a  schedule  of  duties  on  imports  is  the 
levying  of  taxes  by  the  sovereignty.  And  it  further  follows 
that  it  would  be  just  as  monstrous  a  perversion  of  the  duties 
of  sovereignty,  which  would  result  in  equal  injustices,  to  levy 
maximum  railway  rates  and  allow  the  railway  companies 
which  collect  such  rates  a  discretion  to  make  lower  rates,  as 
it  would  be  to  levy  maximum  import  duties  and  allow  custom 
house  collectors  the  discretion  to  make  lower  rates. 

I  take  it  that  my  conclusions  cannot  be  denied  or  doubted 
if  railway  rates  are  taxes.  Hence  I  will  proceed  to  establish 
the  proposition  that  railway  rates  are  taxes. 


The  principle  that  railway  rates  are  not  the  quantum 
meruit  which  common  carriers  are  entitled  to  collect  under 
the  common  law  was  established  by  the  decisions  of  the 
courts  and  well  understood  by  former  generations  of  railway 
lawyers  and  managers.  There  is  a  long  line  of  court  de- 
cisions supporting  this  doctrine,  which  is  also  supported  by 
sound  reasoning. 

One  of  the  decisions  says : 

"If  a  consignor  ships  goods  by  ordinary  carrier,  who  used 
the  common  highways  in  common  with  all  the  king's  subjects, 
having  no  superior  rights,  without  expressly  agreeing  to  pay 
any  specified  sum  for  such  services,  the  carrier  may  never- 
theless collect  what  his  services  are  reasonably  worth,  be- 
cause there  is  an  implied  promise  to  pay  a  quantum  meruit 
therefor ;  but  there  is  no  such  implied  promise  between  the  ship- 
per by  railway  and  the  railway  company;  the  right  of  the 
company  to  recover  for  such  services  rests  not  upon  the  law 
of  contract,  expressed  or  implied,  but  upon  //u?  license  of  the  state 
to  collect  tolls" 
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Another  court  has  said : 

"The  title  of  a  railway  company  to  its  rights  to  demand 
compensation  for  its  services  is  not  derived  to  it  upon  Com- 
mon Law  principles,  and  it  is  not  to  be  measured  by  the  rules 
of  the  common  law;  and  whether  it  may  lawfully  demand 
compensation  from  a  person  who  uses  its  highway  for  the 
carriage  of  goods,  in  the  only  way  it  can  be  used,  depends 
upon  the  language  of  its  charter  and  not  upon  the  rules  of 
the  common  law ;  and  if  its  charter  confers  the  right  to  col- 
lect tolls,  it  can  collect  them.  Otherwise  it  is  impossible  to 
see  upon  what  principle  it  can  be  contended  that  it  is  not  com- 
pellable to  permit  the  public  to  use  it  without  paying  tolls." 

These  and  other  court  decisions  having  established  the 
doctrine  that  railway  rates  were  not  based  upon  the  common 
law  quantum  meruit,  but  upon  the  authority  of  the  state  to  levy 
tolls  or  taxes,  and  as  all  railway  companies  at  that  time  had 
been  chartered  by  the  states  instead  of  the  national  govern- 
ment, and  as  states  could  not  levy  taxes  on  interstate  com- 
merce it  became  necessary  for  congress  to  authorize  the  col- 
lection of  such  tolls  or  taxes  upon  interstate  commerce. 

An  act  of  congress,  approved  June  15,  1866,  granted  such 
authority.  It  authorized  "every  railroad  company  in  the 
United  States  to  carry  over  and  upon  its  railroad  passengers 
and  freight  on  their  way  from  any  state  to  any  other  state, 
and  to  receive  compensation  therefor,  and  to  connect  with 
roads  of  other  states  so  as  to  form  continuous  lines  of  trans- 
portation of  the  same  to  the  place  of  destination." 

I  therefore  claim  that  the  decisions  of  the  courts  and  the 
action  of  congress  establish  my  premises  as  a  legal  proposi- 
tion. 


Next  let  us  consider  the  reasonableness  of  the  doctrine 
established  by  the  court. 

If  we  inspect  the  schedules  of  rates  which  have  heretofore 
been  enforced  we  will  find  that  not  one  of  them  has  been 
constructed  on  the  basis  that  each  rate  should  be  a  quantum 
meruit  for  the  specific  service  to  which  it  is  attached.  And  if 
we  examine  into  the  services  which  are  performed  by  the  com- 
panies, we  shall  find  that  it  would  be  impossible  for  the  com- 
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panics  to  collect  sufficient  revenue  upon  the  basis    of    such 
quantum  meruit. 

An  inspection  of  such  schedules  discloses  that  the  com- 
panies collect  for  carrying  a  ton  of  some  commodities  any 
given  distance  ten  times  as  much  as  they  collect  for  carrying 
a  ton  of  some  other  commodities  the  same  distance  at  the  same 
time  and  on  the  same  train, — that  when  a  railway  company 
collects  an  average  rate  of  eight  mills  per  ton  per  mile  for  all 
its  traffic,  it  carries  some  commodities  as  low  as  three  mills 
per  ton  per  mile,  while  it  collects  upon  other  commodities 
three  cents  per  ton  per  mile.  Without  taking  time  to  name 
more  than  one  specific  example,  I  mention  the  rates  on  coal 
and  coal  screenings.  The  cost  of  carriage  of  coal  and  coal 
screenings  is  evidently  the  same,  but  the  rate  collected  on 
coal  screenings  is  usually  about  one-half  the  rate  collected 
on  coal. 

It  is  evidently  an  impossibility  to  regard  each  and  all  of 
these  various  rates  as  a  quantum  meruit  for  each  specific  serv- 
ice performed.  If  the  rate  on  coal  screenings  is  a  quantum 
meruit,  the  rate  on  coal,  which  is  twice  as  much,  cannot  possi- 
bly be  a  quantum  meruit. 

The  reason  for  these  varying  rates  is  inherent  to  railway 
transportation.  The  cost  in  the  nature  of  things  is  divided 
into  two  parts, — a  very  large  percentage  of  the  cost  may  be 
called  the  fixed  part,  because  it  increases  or  decreases  but 
slightly,  if  at  all,  as  the  volume  of  the  traffic  increases  or  de- 
creases. A  small  percentage,  consisting  largely  of  wages  of 
train  men  and  fuel  for  locomotives,  may  be  called  the  addi- 
tional cost  which  increases  or  decreases  as  the  volume  of  the 
traffic  increases  or  decreases. 

The  commodities  which  are  transported  naturally  divide 
into  three  classes,  with  reference  to  the  rate  which  can  be  col- 
lected without  preventing  or  unduly  curtailing  the  volume  of 
movement. 

First — There  is  a  large  tonnage  of  the  essentials  of 
life,  like  coal  and  grain,  which  can  be  moved  long  dis- 
tances at  low  rates,  which  will  pay  the  company  the  addi- 
tional cost  and  a  small  amount  towards  the  fixed  cost, 
but  which,  if  charged    a  full   proportion  of  the  fixed  cost, 
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would  not  move.  But  some  of  these  commodities  will  move 
at  higher  rates  than  others.  All  of  these  commodities  must 
evidently  be  carried  at  less  than  a  quantum  tneruit. 

Second — There  is  a  large  tonnage  which  can  be  moved  at  a 
rate  which  will  pay  both  the  additional  cost  and  a  full  propor- 
tion of  the  fixed  cost. 

Third — ^There  is  a  much  smaller  tonnage  of  luxuries,  which 
move  in  small  lots,  and  which  will  move  at  a  rate  which  will 
pay  the  additional  cost  and  some  more  than  a  fair  propor- 
tion of  the  fixed  cost. 

By  carrying  all  three  classes  at  the  varying  rates  named 
in  the  schedule  of  rates,  the  companies  collect  an  average  rate, 
and  an  aggregate  revenue,  which  is  equal  to  a  quantum  meruit 
for  the  aggregate  services  performed. 

And  to  cut  a  long  story  short,  it  is  demonstrateable  that  a 
schedule  of  railway  rates  constructed  on  the  basis  that  each 
rate  should  be  a  full  quantum  meruit  for  the  specific  service 
would  prevent  the  transportation  of  all  the  grain,  cotton,  lum- 
ber, coal  and  all  the  great  staples  of  production  for  long  dis- 
tances. It  would  destroy  cities  and  cripple  all  kinds  of 
productive  industries,  and  reduce  the  tonnage  transported  to 
such  an  extent  as  to  ruin  the  railway  companies. 


Having  pointed  out  the  impossibility  which  exists  in  the 
nature  of  the  business,  of  making  a  schedule  of  rates,  meas- 
uring each  rate  by  the  cost  of  carriage  and  making  each  rate 
a  quantum  meruit,  I  ask  indulgence  while  stating  the  reason- 
ableness of  a  schedule  on  the  basis  of  the  recognized  rules  of 
indirect  taxation  by  citing  the  analogies  between  the  methods 
of  making  a  schedule  of  import  duties  and  a  schedule  of  rail- 
way rates. 

In  making  a  schedule  of  rates  to  be  collected  as  duties  on 
imports,  the  aggregate  amount  required  to  be  collected  having 
been  determined,  the  schedule  maker  takes  the  list  of  com- 
modities which  are  imported  and  distributes  the  gross  amount 
to  the  different  articles.  In  making  the  distribution,  he  must 
take  into  consideration  how  large  a  rate  each  article  will  bear, 
well  knowing  that  if  he  assigns  a  larger  rate  to  any  commodity 
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than  it  will  bear  it  will  produce  no  revenue,  because  there  will 
be  no  importation. 

Having  thus  ascertained  the  largest  rate  which  each  com- 
modity will  stand,  without  stopping  or  unduly  checking  im- 
portation, he  applies  such  rates  to  the  quantities  imported  to 
determine  the  aggregate  amount  which  the  largest  rates  will 
produce.  If  the  aggregate  is  more  than  is  required  to  be  col- 
lected, he  sets  himself  to  work  to  reduce  the  rates.  In  mak- 
ing such  reductions,  it  is  not  necessary  to  make  a  horizontal 
reduction  of  all  the  rates.  He  may  consider  public  policy. 
He  may  charge  articles  of  luxury  all  they  will  bear  and  reduce 
the  rates  on  articles  of  necessity  by  that  much  more. 

A  schedule  of  railway  rates  must  be  constructed  in  the 
same  manner.  The  schedule-maker  must  take  the  list  of  all 
the  commodities  transported  and  determine  the  highest  rate 
which  each  commodity  will  stand,  without  preventing  or  un- 
duly curtailing  their  movement.  Having  done  this,  he  must 
apply  the  rates  thus  obtained  to  the  quantities  and  ascertain 
the  aggregate  revenue  which  such  rates  will  produce.  If  such 
aggregate  is  more  than  is  required,  the  rates  may  be  reduced 
in  the  manner  pointed  out  in  reducing  import  duties,  taking 
into  consideration  the  same  questions  of  public  policy. 

As  a  matter  of  fact,  this  is  the  way  schedules  of  railway  rates 
have  always  been  made,  and  this  in  effect  is  the  way  the  gov- 
ernment schedule-maker  will  have  to  make  them.  And  if  a 
commission  of  congress  ever  undertakes  to  make  a  schedule 
of  interstate  rates  it  will  find  that  it  will  not  be  possible  to 
substantially  change  the  existing  schedules  without  playing 
havoc  with  the  whole  economic  system  of  the  country.  This 
is  a  country  of  vast  area.  The  staple  products,  grain,  live 
stock,  cotton,  coal,  iron,  etc.,  must  be  hauled  short  distances, 
medium  distances  and  long  distances.  For  short  distances, 
they  will  move  at  a  rate  equal  to  a  full  quofitum  mertat;  for 
medium  distances  some  will  move  at  a  rate  equal  to  a  full 
quantum  meruit,  and  some  will  not ;  for  long  distances  none  of 
them  can  move  at  a  rate  equal  to  a  full  quantum  meruit.  These 
are  conditions  which  pertain  to  the  nature  of  things.  They 
are  beyond  the  power  of  legislation  to  change.  And  the  only 
change  in  the  schedules  which  it  is  within  the  power  of  a 
legislative  commission  to  make  is  to  line  up  the  rates  and 
chip  off  some  of  the  excrescences. 


The  only  other  defect  of  the  law  which  I  have  time  to  con- 
sider is  the  inadequacy  of  the  machinery  which  it  provides  for 
enforcing  its  provisions  against  discriminations.  It  might 
seem  that  congress,  having  provided  the  law,  the  companies 
and  the  public  ought  to  be  expected  to  set  the  machinery  of 
the  courts  in  motion  to  enforce  it.  It  might  seem  that  the 
self-interest  of  the  companies  would  prevent  their  accepting 
less  than  the  legal  rate.  But  in  competitive  traffic  it  is  always 
for  the  self-interest  of  the  companies  to  accept  a  less  rate  than 
their  competitors,  if  thereby  they  can  attract  a  part  of  their 
competitors'  tonnage.  Hence  self-interest  of  the  companies  will 
not  protect  the  integrity  of  the  legal  rates. 


It  might  seem  that  the  self-interest  of  the  individual  would 
induce  him  to  put  the  law  in  motion  for  his  own  protection. 
The  futility  of  expectations  that  individuals  can  protect  them- 
selves will  be  apparent  by  two  illustrations,  the  first  relating 
to  small  affairs,  and  the  second  to  larger  affairs. 

In  1871  the  State  of  Minnesota  enacted  its  first  rate  law, 
which  made  rates  lower  than  the  rates  of  the  companies. 
The  companies  ignored  the  law,  and  continued  to  demand 
their  own  rates.  One  man  only  in  the  whole  state  invoked 
the  law.  He  received  a  consignment  of  goods,  tendered  the 
company  the  rate  established  by  law  and  demanded  the  goods. 
The  railway  company  refusing  to  deliver  them,  he  commenced 
an  action  in  replevin.  The  action  was  commenced  in  June, 
1871 ;  in  October  the  case  was  decided  in  the  district  court; 
in  October,  1872,  it  was  decided  in  the  State  Supreme  Court; 
in  October,  1876,  just  five  years  after  the  first  trial,  it  was 
decided  in  his  favor  by  the  Supreme  Court  of  the  United 
States.     The  amount  involved  was  forty-three  cents. 

When  we  consider  that  the  whole  vast  revenues  of  rail- 
way companies  are  collected  in  petty  amounts  varying  from 
twenty-five  cents  to  practically  fifty  or  sixty  dollars,  rarely 
more  than  one  hundred  dollars,  it  will  be  readily  seen  that  no 
one  individual  would  ever  be  likely  to  have  enough  at  stake  to 
justify  a  contest  with  a  railway  company. 
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As  to  the  individual  of  larger  affairs,  taking  up  the  dis- 
criminations which  are  ruining  his  business  in  that  larger  and 
more  general  way  suggested  by  Mr.  Justice  Miller,  by  a  bill  in 
chancery,  an  incident  has  recently  come  under  my  own  observa- 
tion which  illustrates  the  impossibility  of  the  individual  thus  in- 
voking the  law  in  protection  of  his  rights. 

In  this  case  the  bill  in  chancery  had  been  prepared,  and 
the  plaintiff  came  to  his  attorney's  office  to  sign.  He  sat 
down  at  the  table,  took  the  pen  in  his  hand  and  hesitated,  then 
threw  down  the  pen  without  signing.  He  said,  in  effect:  ''I 
dare  not  do  it.  The  savings  of  my  life  are  invested  in  grain 
elevators,  stock  and  coal  yards  on  that  company's  station 
grounds  under  leases  terminable  at  the  company's  pleasure. 
If  the  company  did  not  cancel  the  leases,  which  they  proba- 
bly would  not,  it  will  be  so  difficult  for  me  to  get  cars  that 
my  business  will  be  ruined,  and  the  value  of  my  property  will 
be  destroyed." 


Fifteen  years'  experience  makes  it  evident  that  neither 
the  companies  nor  the  individuals  will  set  the  machinery  of 
the  courts  in  motion  to  enforce  this  law,  and  that  the  fear  of 
the  extraordinary  penalties  of  the  law  will  not  enforce  it. 
/Hence,  if  the  law  is  to  be  enforced,  it  must  be  enforced  by  the 
government. 

A  proper  consideration  of  the  machinery  which  would  be 
required  to  make  government  enforcement  effective  demands 
that  the  task  should  be  fully  comprehended. 

As  the  courts  have  decided,  the  government,  under  its  con- 
tract with  the  companies,  is  levying  indirect  taxes  upon  all  the 
interstate  traffic  which  is  transported. 

By  the  enactment  of  the  Interstate  Commerce  Law  the 
government  in  effect  undertakes  to  supervise  the  collection  of 
such  taxes  in  their  integrity,  so  that  there  shall  be  no  unjust 
discriminations  in  their  collections,  either  by  under-billing  in 
respect  to  weight,  or  by  wrong  classification,  or  by  secret  or 
public  rebates,  or  by  any  ingenious  devices. 

The  aggregate  annual  revenue  is  more  than  a  billion,  seven 
hundred  million  dollars,  or  more  than  three  times  the  total  reve- 
nue of  the  national  government,  and    this    vast    revenue    is 
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collected  at  more  than  fifty  thousand  stations  in  items  ran- 
ging from  twenty-five  cents  to  fifty  dollars,  with  compara- 
tively few  items  exceeding  fifty  dollars.  The  simple  state- 
ment of  the  proposition  is  convincing  that  the  labor  of  en- 
forcing the  law  is  altogether  beyond  the  physical  ability  of  a 
commission  composed  of  five  members,  with  an  annual  appro- 
priation of,  say,  one  hundred  thousand  dollars. 

The  mind  cannot  grasp  the  necessities  of  such  a  gigantic 
proposal  except  by  comparison  with  something  similar  with 
which  the  mind  is  more  or  less  familiar.  In  the  collection 
of  its  own  revenues  the  government  has  substantially  the 
same  kind  of  a  task,  but  much  easier  of  accomplishment,  be- 
cause the  aggregate  is  smaller,  the  number  of  stations  at 
which  collections  are  made  are  fewer,  and  the  items  collected 
average  much  larger. 

The  supervision  of  the  collection  of  the  national  revenues 
is  not  delegated  to  a  legislative  commission,  occupying  chambers 
over  a  printing  shop  on  F  street,  but  it  is  intrusted  to  one  of  the 
great  executive  departments  of  the  government,  occupying  the 
grandest  and  most  conspicuous  of  the  government  buildings  in 
Washington,  with  a  secretary,  who  possesses  the  dignity  pertain- 
ing to  a  membership  of  the  president's  cabinet  of  legal  advisers. 

To  assist  in  supervising  the  national  revenues,  to  prevent 
unjust  discriminations,  either  by  undervaluation  or  by  wrong 
classification,  or  by  unlawful  drawbacks,  the  secretary  of  the 
treasury  employs  expert  accountants  who  check  each  item 
of  the  collections,  and  inspectors,  detectives  and  attorneys  to  de- 
tect and  punish  all  kinds  of  frauds. 

Such  is  the  machinery  which  has  been  found  necessary  to 
supervise  the  collection  of  the  National  Revenue.  Is  it  reasona- 
ble to  expect  that  the  supervision  of  the  much  larger  revenues  of 
the  railways  can  be  accomplished  with  less  ? 

On  the  contrary,  it  seems  clear  that  before  the  government 
can  expect  to  accomplish  the  enforcement  of  the  interstate  com- 
merce law  the  duty  of  enforcing  the  law,  which  is  an  executive, 
not  a  legislative,  function,  should  be  delegated  either  to  one 
of  the  existing  executive  departments  or  to  a  newly  created  ex- 
ecutive department,  which  should  have  the  authority  to  appKDint 
expert  accountants,  with  powers  and  duties  similar  to  National 
Bank  Examiners,  who  should  from  time  to  time  and  for  such 
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length  of  time  as  might  be  necessary  check  each  item  collected 
and  each  item  of  expenditure  by  each  railway;  to  appoint  in- 
spectors, who  should  supervise  the  weights  and  classification, 
and  detectives  and  attorneys  to  detect  and  punish.  It  would  be 
necessary  to  check  the  items  of  expenditures  to  prevent  pay- 
ment of  rebates,  either  as  rebates  or  as  other  ingenious  devices. 

The  public  examiner,  an  executive  officer  of  Minnesota,  is 
authorized  to  thus  check  railway  accounts,  and  at  his  first  check- 
ing he  discovered  the  details  of  all  the  rebates  which  had  been 
paid  out,  and  obtained  payment  of  the  g^oss  earnings  taxes  to 
the  state. 

The  machinery  which  has  been  described  would  be  reasona- 
bly certain  to  detect  and  expose  violations  of  the  law,  and  if  fol- 
lowed up  with  energy  on  the  part  of  the  government  would  re- 
duce violations  to  a  minimum  at  least. 

As  the  law  now  stands,  the  whole  responsibility  of  enforcing 
the  law  rests,  with  a  multitude  of  other  duties,  upon  the  Inter- 
state Commerce  Committee,  with  a  ridiculously  small  annual  ap- 
propriation for  expenses.  The  experience  of  fifteen  years  has 
proven  this  machinery  to  be  inadequate. 


Just  a  word  about  the  Interstate  Commerce  Commission.  It 
would  seem  that  if  congress  gives  it  the  authority  to  make  the 
schedule  of  rates,  and,  more  especially,  if  it  confers  the  power  to 
fix,  after  a  hearing,  a  rate  which  has  been  complained  of,  its 
time  will  be  fully  occupied,  and  that  it  ought  to  be  relieved  of 
all  other  duties.  Besides,  the  making  of  rates  is  the  enactment 
of  laws,  it  is  a  legislative  function, — the  enforcement  of  laws  is 
an  executive  function.  It  is  inconsistent  with  American  ideas 
that  legislative  and  executive  functions  should  be  vested  in  one 
commission. 


Turning  now  from  the  defects  of  the  law,  I  desire  to  call 
attention  to  some  extraneous  conditions  and  influences  which 
have  conduced  to  rendering  the  law  unenforceable  and  which, 
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as  long  as  they  exist,  will  render  the  most  perfect  law  unen- 
forceable. 

The  interstate  commerce  law  not  only  forbids  discrimina- 
tions in  freight  rates,  but  it  also  prohibits  free  transportation 
of  passengers.  It  makes  the  acceptance  of  a  discriminating 
freight  rate  or  a  free  pass  by  an  individual  a  misdemeanor, 
each  punishable  alike  by  fine  or  imprisonment. 

If  we  examine  the  principles  of  law  and  the  principles  of 
sound  morals  which  justify  the  law  we  shall  find  that  every 
principle  applies  to  the  one  as  to  the  other.  If  we  inquire 
as  to  the  relative  importance  to  men  of  small  aflfairs  we  will 
find  that  one  is  as  important  as  the  other.  If  we  inquire 
into  the  heart-burnings  growing  out  of  railway  discrimina- 
tions, which  are  breeding  class  distinctions  and  class  hatred, 
and  even  anarchism,  among  the  so-called  lower  classes,  we 
will  find  that  the  bitterest  feelings  are  aroused  by  being  com- 
pelled to  pay  fare  while  richer  men  ride  free.  If  we  go 
among  the  laboring  classes,  either  as  individuals  or  in  their 
public  meetings,  we  will  hear  bitter  denunciations,  not  of 
unreasonable  or  discriminating  freight  rates,  but  of  free 
passes.  In  times  of  railway  strikes  we  can  hear  the  park 
orators  proclaim,  "Why  should  we  work  for  scant  wages  m 
order  that  rich  men  may  ride  in  the  trains  free?"  Probably 
eighty  per  cent  of  the  entire  population  pay  fares,  while  not 
more  than,  say,  five  per  cent  pay  freight  rates. 

The  law  which  makes  it  a  misdemeanor  for  any  individual 
not  an  officer  or  employe  of  a  railway  company  to  use  a  pass 
was  enacted  by  congress  and  approved  by  the  president  fif- 
teen years  ago,  and  as  an  individual  rule  of  action  it  was  ig- 
nored by  the  congressmen  who  passed  it  and  by  the  president 
who  approved  it,  and  subsequent  congressman  and  president, 
with  rare  exceptions,  have  ignored  its  provisions.  Traveling, 
they  present  the  evidence  of  their  misdemeanor  before  the 
eyes  of  the  public  in  a  way  which  indicates  no  regard  for  the 
law.  The  governors  of  the  states,  many  of  the  judges — in 
short,  all  officialdom  from  the  highest  to  the  lowest — the 
higher  clergy,  college  professors,  editors,  merchants,  bankers, 
lawyers,  present  the  evidence  of  their  misdemeanor  in  the 
same  manner.  Now  while  sheriffs,  district  attorneys,  courts 
and  prisons  may  cope  with  the  outcasts  of  society,  they  are 


25 

powerless  against  the  classes  which  have  been  mentioned. 
Think  of  the  impossibility  of  committing  these  classes  to 
prison!  Think  of  a  sheriflF  arresting  himself,  of  a  district 
attorney  prosecuting  himself,  and  of  a  court  committing  him- 
self to  the  penitentiary! 


In  England,  where  the  laws  against  discriminations  are 
enforced,  these  conditions  do  not  exist.  The  members  of  par- 
liament, who  enacted  the  laws,  have  obeyed  the  laws,  and 
even  the  king,  when  traveling  on  the  railways,  pays  the  reg- 
ular fare,  and  if  he  has  a  special  train  he  pays  the  schedule 
rates  for  its  use.  The  minor  officials,  the  railway  officials  and 
the  public  follow  their  example.  Therefore  the  law  of  Eng- 
land against  discriminations  is  effective. 

I  am  not  willing  to  admit  that  the  average  standard  of  offi- 
cial and  individual  morals  is  lower  in  this  country  than  in 
England,  but  for  fifteen  years  the  public  conscience  has  ap- 
parently been  in  a  sort  of  self-hypnotic  trance  of  an  expect- 
ancy which  can  never  be  realized,  namely,  that  the  virtues  of 
the  railway  companies  will  render  it  impossible  for  the  indi- 
vidual to  offend  the  law.  While  I  am  willing  to  admit  the 
uncompromising  virtues  of  railway  officials,  I  submit  that  it 
,^  is  too  much  to  expect  the  few  railway  presidents,  who  are 
growing  fewer,  to  furnish  the  virtues  for  eighty-five  millions 
of  people. 


What  the  country  needs  to  break  the  trance  is  an  illustri- 
ous example,  like  the  example  of  the  king  of  England.  There 
is  one  man,  and  but  one  man,  whose  example  would  be  effect- 
ive ;  and,  unless  the  American  people  have  misjudged  his 
character,  if  he  realized  that  he  was  transgressing  the  law  in 
accepting  the  courtesy  of  free  transportation,  Theodore 
Roosevelt  would  have  the  virtue  and  the  courage  and  the 
ability  to  set  the  example,  which  shall  awaken  officialdom  and 
all  good  citizens  to  a  sense  of  the  individual  duty  to  obey  this 
law. 

**No  one,"  says  Mr.  Roosevelt,  "can  too  strongly  insist 
upon  the  elementary  fact  that  you  cannot  build  the  super- 
structure of  public  virtue  save  on  private  virtues." 


